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Dear Bim

superintendent be given
I’““.G_’w .

ould his office be filled by & body elther
wrs! Court or the Cowmnty Board of Edu-

(5) 1f the County m.mma vere in serve
09 & year or eightesn months could he return to his off-
i.tgo:hr:thahumhdwmnwermumm
v

| (6) Could he select his temporary susoesasy?
Artiole 2355, Revised Civil Btatutes, reads as follovs
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. "The Court shall have power to £ill vasameies
in the office of; County Judgs, Couvky Cierk, -
Sheriff, Cointy Attorasy, County Treasurer, County
Surveyor, County Kide Inapestor, Assessor fexes, Col-
lestor of Taxes, Justices of the Peage, Constadtles
ard County Su tendeat of Pudlie Instrustion. Sush
vasshciezs adall de filled By a majority vote of the
maubers of sald Court, present and voting, and the

. p.;:.:i; ;h:nn shall hold office wuatil the mext geaeral
. %10, ' . ' . :

Article 16, Becticn 1T of the Coastitution of Texas reads as
follows: - C o ' | :

- "No member of Cohgrets, Ror person holding or .
exercising any ofrics of profit or trust, uader the
Uaised States, or sither of tham, or wuader any forsign
2:::, shall be eligidle as & msmder of the Legisla-
P or hold eor exexciae any offiees.of profit or
e ?ml ualer this State.” o .

In the sane sf Lowe v, Stats, 801 5. W, 986, a Distrist Judge
Begame an officer in the Nationsl Guard on $he 18tk dey of Juy,
1917, and went Ga the payroil of the federal goversnents as an
affiser in the military servics August 4, 1917, ¥We quote from
the opinton of the scurs Ln thmt sase, as followss

- - %Xt is Welieved, however, that when a juige of one
- of the eourts of the stete becomes an officer im she - -
. United States army that the matter of vacancy 1is aot eoh-
Srolled by ssetion 1Y of article 18 of the Canstitutioa,
ut 15 eontrelled by sestion 12 of said article whigh preo-
vides, in substance, that no parscan holéing or exsreise
ing any ofrice of profit or truat unier the United
" gtates shall be aligidie to Mold or exerciss any offise
~ of profit or trust unier this state. This conclusiom
ts suppertald by the decision of $he Buprems Court of
this state in Btate vs, Do Gress, 835 Tex, 400, Other
eases bearing on the subjeet are Bishop vs, Btate, 140
Ind, 223, 48 W, X. 1058, 39 L. R. A. B78, 63 An, 5%, Rep,
_ 2Y9; Oliver v. Jerssy City, 68 X. 3. Law, 104, 42 AN,
764, Bes, also, motes in 83 Am. Ded, 378; 12 L. R, A.

Y Y I LYY XY] ’

“Applying this view to the facts of the pressnt
sase, it nmnl that on the date following the election
. of the & 1 judge she regular judge vasated his office.
© Sestion ¥ of Article ¥ of sue Constitutisn eontalns the
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following provuion

tThe Legislature shall also provide for the
holding of distrist eourt whan the fudge Sheyeof
is abaent, or is frox any sause disabled or dis~
qualifisd fron presiding,** -

Under Article 16, Sestion 1R of the State Constitution, as in-
Serpretod by the Court of Criminal Appeals in Lowe vs, Bteate,
supra, tha dfriee of County School Superintendent will becoms
sutomatieally wacunt, when the iaoumbent jeins the United
States Aray. %Tho answer to your fivst guestion is found ia
Ayticle 2355, whish provides that the vacancy sin:l be filled
by s majority vote of the mexmbors of saild Court preseds st tie
- yoting. 'ﬁn{l, Court™ zefers to Comissiopers’ Court. Aldress-
ing surselves to your second gusstiun, wo msust advise thet once
the County Buperiatendent is 2 the United States irmy, he 48
- away Rot SA_leave of absemse from the County Superinvendents's
‘82£1ce, DUt Ao will have vacatod the sume sntirely. Thus saswey
' $¢ gour $hird question is that the Cozmissioners* Court would
‘9o $ho body whioh would £ill she wacanmoy. ¥With refersncs to
- your fourth question, as provided in Artiele 2535 the parsoa
- vho might We shosen as his successor would -old his offiee untild
the aext geémeral election after he was a{peiltd to sueh of fice.
In answey %0 your fifth queatiocn, we must elvise that vhen this
sen should be discharged froz the Avay he could act retura to
the office of County Superiantsndent, unless suck offiee should .
&t that ‘tims bDecome vacant, and he shonléd de appointsd or adests
o4 thereto, Your sixth ueaticn has slrsely deon answered. As
indicated adove, the only body or peracn authorized ts &;poind
kis suceessor would be the Commissioners? Court., He ooculd mot
solect his own successor., ' - : C

APTROVID: Yery truly yours

/l/ Gerald C. Mann o : .
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